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JURISDICTIONAL STATEMENT
This Court has jurisdiction to hear and decide this appeal pursuant to UTAH CODE
ANN. §78-2a-3(2)G) (2001).
STATEMENT OF ISSUES AND STANDARD FOR REVIEW
The only issue which is valid for appeal is whether the District Court erred, as a
matter of law, in its deteraiination that the Park City Board of Adjustment ("Board") was
not arbitrary, capricious or illegal in the Board's conclusion that the Planning
Commission lacked jurisdiction over the appeal for appellants' failure to timely file the
appeal.
Where a district court's review of a Board of Adjustment's decision is limited to
the Board's record, this Court does not give any deference to the district court's decision.
Patterson v. Utah County Board of Adjustment 893 P.2d 602, 603 (Utah Ct. App. 1995).
However, the court shall presume that the board's decision is valid and "determine only
whether or not the decision . . . is arbitrary, capricious, or illegal." UTAH CODE ANN.
§ 10-9a-801 (3)(a) (2007). Furthermore, "a final decision of a land use authority or an
appeal authority is valid if the decision is supported by substantial evidence in the record
and is not arbitrary, capricious or illegal." UTAH CODE ANN. §10-9a-801(3)(c) (2007).

CONTROLLING STATUTES
UTAH CODE ANN. §10-9a-801(3)(a) (2007): "The courts shall: (i) presume that a
decision, ordinance, or regulation made under the authority of this chapter is valid; and
(ii) determine only whether or not the decision, ordinance, or regulation is arbitrary,
capricious, or illegal."
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UTAH CODE ANN. §10-9a-801(3)(c) (2007): "A final decision of a land use authority or
an appeal authority is valid if the decision is supported by substantial evidence in the
record and is not arbitrary, capricious, or illegal."
UTAH CODE ANN. §10-9a-703 (2005): "The applicant, a board or officer of the
municipality, or any person adversely affected by the land use authority's decision
administering or interpreting a land use ordinance may, within the time period provided
by ordinance, appeal that decision to the appeal authority by alleging that there is error in
any order, requirement, decision, or determination made by the land use authority in the
administration or interpretation of the land use ordinance."
§10-9a-801(8)(a)(ii) (2007): "The court may not accept or consider
any evidence outside the record of the land use authority or appeal authority, as the case
may be, unless that evidence was offered to the land use authority or appeal authority,
respectively, and the court determines that it was improperly excluded."
UTAH CODE ANN.

§15-1-18 (A) (2006): STAFF. Any
decision by the Planning Director regarding Application of this LMC to a Property may
be appealed to the Planning Commission. Decisions regarding compliance with the
Historic District Guidelines may be appealed to the Historic Preservation Board. The
Appeal must be filed with the Planning Department. There shall be no additional notice
for Appeal of the staff determination other than listing the matter on the agenda, unless
notice of the staff review was provided in which case the same notice must be given for
the Appeal.
PARK CITY, UTAH LAND MANAGEMENT CODE

§15-1-18 (E) (2006): "TIMING. All
Appeals must be made within ten (10) calendar days of the Final Action. The reviewing
body, with the consultation of the appellant, shall set a date for the Appeal."
PARK CITY, UTAH LAND MANAGEMENT CODE

PARK CITY, UTAH LAND MANAGEMENT CODE § 15-1-18 (F) (2006): "FORM OF
APPEALS. Appeals to the Planning Commission or Board of Adjustment must be filed
with the Planning Department. . . . Appeals must be by letter or petition, and must contain
the name, address, and telephone number of the petitioner; his or her relationship to the
project or subject Property; and must have a comprehensive statement of all the reasons
for the Appeal, including specific provisions of the law, if known, that are alleged to be
violated by the action taken. The Applicant shall pay the applicable fee established by
resolution. The adversely affected party shall present to the appeal authority every theory
of relief that it can raise in district court."
PARK CITY, UTAH LAND MANAGEMENT CODE

§15-15-1.90 (2000): "Final Action: The

later of the final vote or written decision on a matter."
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STATEMENT OF THE CASE
This is a case about the timeliness of a land use appeal. A neighbor was unhappy
about the height of a building. The building had a building permit which was issued in
May 2005, by Park City Municipal Corporation. (R. at 80) The developer, Legacy
Development Group, began building that fall. (R. at 80) The neighbors, Mr. and Ms.
Fox, filed a notice of appeal without a filing fee in January of 2006, eight months after
the building permit was issued. (R. at 81) The Foxes were told that their appeal was
untimely by Park City Planning Director Pat Putt, first in a meeting and then
subsequently in a letter dated April 5, 2006. (R. at 101) In that letter, not only did Mr.
Putt state that Final Action (which is defined in the Land Management Code as "later of
the final vote or written decision on a matter," PARK CITY, UTAH LAND MANAGEMENT
CODE § 15-15-1.90 (2000)) was the issuance of the building permit, but he also mentioned
the requirement that the appeal fee was necessary to bring the case on appeal to the
Planning Commission. (R. at 101) The receipt for the appeal is dated May 11, 2006. (R.
at 125)
The Park City Land Management Code ("LMC") requires appeals to be filed
within 10 days of Final Action and that the appellate fee to be filed with the appeal. The
Foxes appeal of the building permit and the Planning Director's determination that the
appeal was untimely went to the Planning Commission on June 14, 2006. (R. at 81) The
Planning Commission found that the issuance of the building pemiit was the Final Action
and that the appeal was untimely. (R. at 81)

3

The Foxes then timely appealed the Planning Commission decision to the Board of
Adjustment. On August 22, 2006, the Board too found that the issuance of the building
permit was the final action and that the appeal was untimely. (R. at 80-81)
They next appealed the Board of Adjustment decision to the District Court on
September 22, 2006. On June 6, 2007, Judge Lubeck issued his Ruling and Order which
granted in Park City Municipal Corporation's favor a Motion for Judgment on the
Pleadings and dismissed all causes of action against Park City Municipal Corporation and
Park City Board of Adjustment. (R. at 208-226).

STATEMENT OF FACTS
1. On May 6, 2005, Legacy Development applied for a building permit for property
located at 1243 Empire Avenue, Park City. (R. at 80)
2. On July 14, 2005, the building permit was granted by Park City. (R. at 80)
3. On January 19, 2006, Notice of Appeal was submitted by Bret Fox without a filing
fee. (The Notice was not dated). (R. at 81)
4. On April 5, 2006, Planning Director Pat Putt sent a letter to Mr. Fox's attorney
stating Mr. Putt's determination that Final Action on the matter occurred on July
14, 2005, and that if Mr. Fox wished to have this matter heard by the Planning
Commission, an appeal fee of $100 or a request for a waiver would need to be
submitted. (R. at 101)
5. On May 11, 2006, the $100 appeal fee was received by Park City. (R. at 81)
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6. On June 14, 2006, Planning Commission held a hearing on Mr. Fox's appeal and
dismissed the appeal because "The Planning Commission lacks jurisdiction over
the appeal for failure to timely file the appeal." Planning Commission Meeting
Minutes, June 14, 2006, page 35. (R. 110-11)
7. On August 22, 2006, the Board of Adjustment held a hearing on Plaintiffs appeal,
and dismissed the appeal. (R. 80)

SUMMARY OF ARGUMENTS
This Court should affirm the District Court's granting of a motion for judgment on
the pleadings to Appellees Park City Municipal Corporation and Park City Board of
Adjustment ("Park City"). The District Court was correct in its findings that the Board
of Adjustment was not arbitrary, capricious or illegal and its decision was supported by
substantial evidence in its findings that the building permit was a Final Action and that
Appellants filed their appeal beyond that statutorily required 10-day period and therefore
dismissed the Foxes appeal.
Appellees should be granted costs pursuant to Rule 34 of the Utah Rules of
Appellate Procedure. UTAH R. APP. P. 34.
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ARGUMENT
I.

THE DISTRICT COURT WAS CORRECT IN FINDING THAT THE
PARK CITY BOARD OF ADJUSTMENT WAS NOT ARBITRARY,
CAPRICIOUS OR ILLEGAL AND THAT ITS DECISION WAS
SUPPORTED BY SUBSTANTIAL EVIDENCE
Appellants have only one claim of action against Park City which they can appeal

to this Court: that the District Court was incorrect as a matter of law that the Board of
Adjustment Order decision dismissing the appeal was not arbitrary, capricious and illegal
and was supported by substantial evidence.
The Board of Adjustment made a determination to uphold the Planning
Commission's June 14, 2006 action. It concluded that, "(t)he Planning Commission
lacks jurisdiction over the appeal for failure to timely file the appeal." (Board of
Adjustment Order, R. at 81)
In reviewing the Board of Adjustment's decision, the court shall, "presume that a
decision . . . is valid; and determine only whether or not the decision . . . is arbitrary,
capricious, or illegal." UTAH CODE ANN. §10~9a-801(3)(a)(i),(ii) (2007). Furthermore,
"A final decision of a land use authority or an appeal authority is valid if the decision is
supported by substantial evidence in the record and is not arbitrary, capricious, or
illegal." UTAH CODE ANN. §10-9a-801(3)(c)(2007).
"The Board's actions are accorded substantial deference and will be rejected on
appeal only if they are so unreasonable as to be arbitrary and capricious or if they violate
the law." Patterson, 893 P.2d at 603. In addition, "the Board's decision can only be
considered arbitrary or capricious if not supported by substantial evidence." Id at 604
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(emphasis in original, footnoting, First Nat'1 Bank of Boston v. County Bd. of
Equalization, 799 P.2d 1163,1165 (Utah 1990)("Substantial evidence is that quantum and
quality of relevant evidence that is adequate to convince a reasonable mind to support a
conclusion.)).
"[I]t does not matter whether the judge agrees or disagrees with the rationable (sic)
of the Board or the policy grounds upon which a decision is based. It does not lie within
the prerogative of the trial court to substitute its judgment for that of the Board where the
record discloses a reasonable basis for the Board's decision." Xanthos v. Board of
Adjustment 685 P.2d 1032, 1035 (Utah 1984).

A. Complete Appeals of Land Use Decisions must be made within 10 days of
the Final Action
Appellants may only appeal a land use authority's decision "within the time period
provided by ordinance." UTAH CODE ANN.§ 10-9a-703 (2005). The Utah Code allows
for municipalities to "enact an ordinance establishing a reasonable time of not less than
ten days to appeal to an appeal authority a written decision issued by a land use
authority." UTAH CODE ANN. § 10-9a-704 (2005). Additionally, according to the Utah
Code notice can only be challenged "within 30 days after the meeting or action for which
notice is given/' otherwise "the notice is considered adequate and proper." UTAH CODE
ANN. § 10-9a-209(2005).
Park City, through its Land Management Code ("LMC"), has adopted an appeals
and reconsideration process which states in relevant part:
7

15-1-18. APPEALS AND RECONSIDERATION PROCESS.

(E) TIMING. All Appeals must be made within ten (10) calendar days of the Final
Action. The reviewing body, with the consultation of the appellant, shall set a date for the
Appeal.
(F) FORM OF APPEALS. Appeals to the Planning Commission or Board of Adjustment
must be filed with the Planning Department. . .. Appeals must be by letter or petition,
and must contain the name, address, and telephone number of the petitioner; his or her
relationship to the project or subject Property; and must have a comprehensive statement
of all the reasons for the Appeal, including specific provisions of the law, if known, that
are alleged to be violated by the action taken. The Applicant shall pay the applicable fee
established by resolution. The adversely affected party shall present to the appeal
authority every theory of relief that it can raise in district court.
PARK CITY, UTAH LAND MANAGEMENT CODE

§15-1-18 (2006) (emphasis added).

Thus, pursuant to state law and Park City Ordinance, an appeal must be filed
within ten calendar days of the Final Action (UTAH CODE ANN. § 10-9a-704 (2005),
PARK CITY, UTAH LAND MANAGEMENT CODE

§ 15-1-18(E) (2006)). Additionally, the

appellant must pay the filing fee or request a fee waiver at the time of filing.

B. The Board of Adjustment was not arbitrary, capricious or illegal in
finding that appellants failed to file a complete appeal in a timely manner
Utah Code Annotated requires that "The court may not accept or consider any
evidence outside the record of the land use authority or appeal authority, as the case may
be, unless that evidence was offered to the land use authority or appeal authority,
respectively, and the court determines that it was improperly excluded." UTAH CODE
ANN. §10-9a-801(8)(a)(ii) (2007).
The Board of Adjustment made the following findings:
8

•

A building permit was issued by the City for construction of triplex structure on July
14, 2005 (Board of Adjustment Action, Finding of Fact 5, R at 80)

© Final Action regarding building height compliance is taken by issuance of a building
permit (Board of Adjustment Action, Finding of Fact 9, R. at 81);
•

The appellant filed an incomplete appeal on January 19, 2006. The January 19, 2006
submittal did not meet the appeal submittal requirements set forth in the Land
Management Code Section 15-1-18(F): Appeals and Reconsideration Process- Form
of Appeals, due to, but not limited to, the lack of the required filing fee. (Board of
Adjustment Action, Finding of Fact 10, R. at 81);

•

The Planning Director issued a letter to the appellant on April 5, 2006 setting forth his
determination that the Planning Department has no jurisdiction over the January 19,
2006 notice of appeal given the fact that the Final Action on the matter took place on
July 14, 2005, and the Land Management Code specified 10-day appeal period has
lapsed. (Board of Adjustment Action, Finding of Fact 11, R. at 81)

© The Appellant's appeal to the Planning Commission was filed and deemed complete
on May 11, 20061, 36 days after the Planning Director's issuance of the April 5, 2006
determination letter. (Board of Adjustment Action, Finding of Fact 12, R. at 81)

1

According to the documents submitted by Appellants in the District Court, they
submitted the fee with a letter dated April 25, 2006. This discrepancy was not brought
before the Planning Commission or the Board of Adjustment. No matter which date is
relied upon, both are more than 10 days from the Planning Director's Letter and from the
issuance of the building permit.
9

1. The Board's finding that the appeal was not complete until the filing fee
was paid on May 11, 2006 was not arbitrary, capricious or illegal
Based upon the Land Management Code requirement that, "The Applicant shall
pay the applicable fee established by resolution" PARK CITY, UTAH LAND MANAGEMENT
CODE §15-1-18 (F) (emphasis added), the Board of Adjustment's determination that the
fee must be paid before the appeal is deemed complete is not arbitrary, capricious or
illegal. Due to the fact that the Board's determination was based explicitly on an
interpretation of the Land Management Code, its finding was not arbitrary, capricious or
illegal.
The situation here is distinguishable from the situation in Gorostieta v. Parkinson,
and Shearer v. Labor Comm'n. See Gorostieta v. Parkinson, 17 P.3d 1110 (2000); see also
Shearer v. Labor Comm'n, 2001 UT App 349 (2001). These cases, cited by Appellant,
address an interpretation of the Rules of Appellate Procedure. Id. However, here the
Board relied upon the Land Management Code which has different language2 as
Appellants' concede in their Brief. See Appellants' Brief, p.25.

2

In Gorostieta v. Parkinson, 17 P.3d 1110 (2000), the Utah Supreme Court
interpreted the language in rule 3(a) of the Utah Rules of Appellate Procedure, in
particular the language which states, "Failure of an appellant to take any step other than
the timely filing of a notice of appeal does not affect the validity of the appeal, but is
ground only for such action as the appellate court deems appropriate, which may include
dismissal of the appeal or other sanctions short of dismissal, as well as the award of
attorney fees." Id. (emphasis in original) citing UTAH R. APP. P. 3a. Compare PARK
CITY, UTAH LAND MANAGEMENT CODE §15-1-18 (F) (2006).

in

Thus, the District Court was correct as a matter of law in finding that the Board
was not arbitrary, capricious or illegal when it found that the appeal was not complete
until the filing fee had been paid.

2. The Board's finding that Final Action occurred with the issuance of the
building permit was not arbitrary, capricious or illegal
The Board of Adjustment found that the building permit was final action. This
finding was not arbitrary, capricious or illegal. The Board's determination that building
permits are final actions is a reasonable interpretation of the Land Management Code
based upon the fact that applicants for building permits must be able to rely on the fact
that within 10 days of a building permit being issued they can invest funds and build
according to the permit. Such interpretation is consistent with the LMC's definition of
Final Action.
Final Action according to the Land Management Code is "later of the final vote or
written decision on a matter." PARK CITY, UTAH LAND MANAGEMENT CODE §15-151.90 (2007). The written decision is the written building permit. There is no language in
the LMC which states that "the written decision on a matter" cannot be a staff decision.
In fact, the LMC specifically states in LMC §15-1-18(A) that, "Any decision by the
Planning Director regarding Application of this LMC to a Property may be appealed to
the Planning Commission.... There shall be no additional notice for Appeal of the staff
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determination other than listing the matter on the agenda, unless notice of the staff review
was provided in which case the same notice must be given for the Appeal.5'3
Appellant makes the circular argument that building permits issued in violation of
the LMC cannot be considered a "Final Action." If that argument were correct then
building permits would have no finality since others could constantly argue that the
permit was in violation of the LMC. The Utah Supreme Court held that "the issuance of
. . . building permits is an administrative action to be performed by the zoning
administrator (or his or her representative) and by the building inspector, respectively.. . .
if the (staff) properly concluded that the facility was an authorized use in the zone,
issuance of the building permit was legal. Harper v. Summit County, 26 P.3d 193, 201
(2001).4 The Board was being reasonable when it made the determination that the
issuance of the building permit is the Final Action and must be appealed within the 10day statutory limit.
Additionally, Appellants argue that a decision to permit an allowed use by
planning staff can never be a Final Action and therefore can be appealed indefinitely.
See Appellants' Brief, p. 13-14. Such a situation would allow no finality when a building
permit was granted and would deny the due process rights of the developer. The Board
was not being unreasonable when it found that the building permit was a Final Action.

3

It would be possible to find that there were two Final Actions which the Appellants
failed to appeal in a timely manner: (1) the building permit, and (2) the written decision
by the Planning Director finding that the building permit was the Final Action and the
appeal was untimely.
4
Likewise, no notice or open meeting is required where staff concludes that a use is
allowed in a zone. See Harper, 26 P.3d at 201.
12

The District Court did not err when it stated, "The district court must presume
such 'appellate' decisions are valid unless they are arbitrary, capricious or illegal. The
decision that a building permit is final is well supported and reasonable in that building
permits would be worthless if they could not be relied upon as final once the period for
objections or appeals passed." (Ruling and Order, p. 15, R at 223) Thus, the District
Court's ruling must be upheld because the Board's decision was not arbitrary, capricious
or illegal.

3. The Board's finding that the appeal was filed more than 10 days after
Final Action was not arbitrary, capricious or illegal
The Board found that the appeal was not complete until May 11, 2006, when the
appeal fee was paid, and found that the Final Action on the matter occurred on July 14,
2005, the date of the building permit Thus, Appellants' appeal was untimely. 5
Appellants allege in their facts that they did not mail the filing fee until April 25,
2006. Thus, even by Appellants' factual allegations they did not cure their incomplete
appeal until 20 days after they were notified of the need to submit the filing fee. The
Board found that the date of the completed appeal was 36 days after the Planning

5

Appellants concede in their presentation to the Board of Adjustment on August 22,
2006, that if the building permit was found to be the final action, then their appeal was
not filed within the 10 day appeal period. (Minutes, August 22 BOA Meeting, R. at 92,
transcript of meeting, R. at 84)
13

Director's issuance of the April 5, 2006 detennination letter and many months after the
issuance of the building permit.6
The decision by the Board of Adjustment finding that the Building Permit was the
Final Action, that the appeal was untimely because it was filed over 6 months after the
building permit was granted, that the appeal was not deemed complete until Appellants
submitted the filing fee, and that was done in an untimely manner, was not arbitrary,
capricious, illegal and was supported by substantial evidence.

II.

MARSHALING THE EVIDENCE

"It is incumbent upon the party challenging the Board's findings or decision to
marshal all of the evidence in support thereof and show that despite the supporting facts,
and in light of conflicting or contradictory evidence, the findings and decision are not
supported by substantial evidence." Patterson, 893 P.2d at 60, fii.7; see also Grace
Drilling Co. v. Board of Review, 776 P.2d 63, 68 (1989) ("It is also important to note that
the "whole record test11 necessarily requires that a party challenging the Board's findings
of fact must marshall all of the evidence supporting the findings and show that despite
the supporting facts, and in light of the conflicting or contradictory evidence, the findings
are not supported by substantial evidence.").

6

It should be noted that the April 5 letter from the Planning Director stated that the $100
fee or a waiver was needed to have the matter heard by the Planning Commission. (April
5 letter, R. at 101) Appellants did not submit the fee within 10 days of this letter. Even
if the Board had found the Planning Director's letter to be the Final Action, Appellants'
appeal would still have been untimely.
14

Here Appellants failed to adequately marshal the evidence in the record supporting
each finding. Appellants fail to address the facts that the Board relied upon, and show
that those facts were not supported by substantial evidence.

III.

COSTS
Pursuant to Rule 34 of the Utah Rules of Appellate Procedure, costs incurred in

this appeal should be granted to Appellees. UTAH R. APP. P. 34. Utah Rules of Appellate
Procedure 34(a) provides that if a judgment or order is affirmed, cost shall be taxed
against appellant unless otherwise ordered. Id.

CONCLUSION
For the foregoing reasons, the decisions of the District Court should be affirmed
and attorney's fees granted to Appellees.
RESPECTFULLY SUBMITTED this /f^day of December, 2007.

PARK-CITY M U ^ I U P A L ^
PA'RK CITyiBO^RB OF J&TUBIMENT

£olly Sarffuels McLean
Park City Municipal Corporation
Attorney for Defendant/Appellees
Park City Municipal Corporation
And Park City Board of Adjustment
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CERTIFICATE OF SERVICE
I hereby certify that two true and correct copies of the foregoing BRIEF OF
APPELLEES PARK CITY MUNICIPAL CORPORATION AND PARK CITY
BOARD OF ADJUSTMENT were mailed by first-class mail with postage folly prepaid
this Yj

day of December, 2007, to:

Blake D. Miller
Ryan K. Done
MILLER & GUYMON
165 South Regent Street
Salt Lake City, UT 84111
Attorneys for Plaintiffs/Appellants
Eric Lee
CLYDE SNOW SESSIONS & SWENSON
One Utah Center, 13th Floor
201 South Main Street
Salt Lake City, UT 84111
Attorney for Defendant/Appellee Legacy Development
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ADDENDA
A.

August 22, 2006, Board of Adjustment Notice of Action

B.

August 22, 2006, Board of Adjustment Minutes

C.

April 5, 2006 letter from Planning Director Pat Putt
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ADDENDUM "A"

WitT'iTY
Building Department • City Engineer • Planning and Zoning

Board of Adjustment
Park City, Summit County, Utah

RE: Appeal Of The June 14, 2006 Planning Commission Action Relating To The
Planning Director's Height Determination For A Project Located 1243 Empire
Avenue

Notice of Board of Adjustment Action:
Project Address:
Type of Hearing:
Date of Hearing:

1243 Empire Avenue
Quasi Judicial
August 22, 2006

Board of Adjustment Action: By a vote of 4-0, the Park City Board of
Adjustment upheld the Planning Commission's June 14, 2006 action relating to
the Planning Director height determination for a project located at 1243 Empire
Avenue and dismissed the subject appeal for lack of jurisdiction and failure to
meet the standards of Land Management Code, Section 15-1-18(E): Appeals
and Reconsideration Process relating to the timing for filing an appeal pursuant
to the following findings of fact and conclusions of law:
Findings of Fact:
1. The subject property is located at 1243 Empire Avenue within the
Recreation Commercial (RC) Zone.
2. A building permit application for a triplex structure on the property was
received by the City on May 6, 2005.
3. Triplex structures are allowed uses in the RC Zone.
4. The Land Management Code does not require notification of neighboring
property owners for construction of allowed uses.
5. A building permit was issued by the City for construction of triplex structure
on July 14, 2005. Construction commenced thereafter. The building
footings were inspected on September 13, 2005.
6. The City was contacted by neighboring property owners on or about July
12, 2005 regarding the subject building plans concerning issues relating to
the project plans.
Park City Municipal Corporation • 445 Marsac Avenue • P.O Box 1480 • Park City, UT 84060-1480
Building Department • (435) 615-5100 • FAX (435) 615-4900
City Engineer • (435) 615-5055 • FAX (435) 615-4Q06

7. The aforementioned neighbors hired Bingham Engineering to peer review
the subject building plans for compliance with engineering standards
relating to excavation/site grading and drainage. The building plans were
found by Bingham Engineering to be in conformance with the requisite
engineering requirements.
8. Land Management Code Section 15-1-18 requires appeal of staff decisions
within 10 days of Final Action.
9. Final Action regarding building height compliance is taken by issuance of a
building permit.
10.The appellant filed an incomplete appeal on January 19, 2006. The
January 19, 2006 submittal did not meet the appeal submittal requirements
set forth in the Land Management Code Section 15-1-18(F): Appeals and
Reconsideration Process—Form of Appeals, due to, but not limited to, the
lack of the required filing fee.
11. The Planning Director issued a letter to the appellant on April 5, 2006
setting forth his determination that the Planning Department has no
jurisdiction over the January 19, 2006 notice of appeal given the fact that
the Final Action on the matter took place on July 14, 2005 and the Land
Management Code specified 10-day appeal period has lapsed.
12. The appellant's appeal to the Planning Commission was filed and deemed
complete on May 11, 2006, 36 days after the Planning Director's issuance
of the April 5, 2006 determination letter.
13. The Planning Commission reviewed this matter on June 14, 2006 and
determined that the subject appeal did not comply with this standard. Due
to this fact, the Planning Commission ruled that there is no jurisdiction for
this appeal.
Conclusion of Law:
1. The Planning Commission lacks jurisdiction over the appeal for failure to
timely file the appeal.
Order:
1. The appeal is dismissed with prejudice.

^M^

ll. W^iliJ^

Ruth D. Gezelius
Board of Adjustment, Chairman

Date: 5 -2H-QU>

ADDENDUM "B"

MINUTES OF PARK CITY BOARD OF ADJUSTMENT
MARSAC MUNICIPAL BUILDING
AUGUST 22, 2006

IN ATTENDANCE:
EX OFFICIO:

Ruth Gezelius, Mark Sletten, Mary Wintzer and Gordon
Strachan
Patrick Putt, Planning Director; Brooks Robinson, Senior
Planner; Mark Harrington, City Attorney; ReNae Rezac

Roll Call
Chair Gezelius called the meeting to order at 5:00 and noted that all Board members
were present.
1104 Lowell Avenue-Request for a variance from 5' to 3' in the side yard setback
Senior Planner Brooks Robinson explained this was a request for a variance from 5' to
3' in the side yard setback. Section 15-2.2-3(H) of the Park City Land Management
was adopted in 2000 and allows a standard exception for corner lots to allow a 5'
minimum street side yard setback. On non-corner lots the minimum side yard setback is
3' for a lot of this size. The applicant is requesting a variance to reduce the required 5'
street side yard setback at platted, unbuilt 11 th Street to 3' to accommodate the
construction of a single-family house. According to City Engineer Eric de Haan, the
grade of unbuilt 11 th Street would never meet the standards required for a City street.
In the past, variances from 5' to 3' have been granted on platted, unbuilt streets where
it was anticipated a City street would never be built. The house proposed for
construction would be consistent with other houses on a standard 25'X75' lot in the HR1 District and would not exceed 19' in width.
Planner Robinson outlined the following criteria for a variance at this location.
a.
Literal enforcement of the zoning ordinance would cause an unreasonable
hardship for the applicant that is not necessary to carry out the general purpose
of the zoning ordinance.
Finding: For the 25' wide lot, literal enforcement of the zoning ordinance specifies that
a 25' wide corner lot provide a 5'street-side setbacks resulting in a 17' wide building
pad. The required 5' street side (corner lot) yard setback along the south property line
is due to the existence of a platted, yet undeveloped 11th street right of way. The
purpose of increased corner lot setbacks from the street is necessary for clear view of
the street intersection, yard area, and snow storage. The City does not anticipate fully
developing this right-of-way as a public paved street A public stair currently exists.
Literal enforcement of the zoning ordinance is not necessary to carry out the general
purpose of the zoning ordinance.
b.

There are special circumstances attached to the property that do not
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generally apply to other properties in the same district
Finding: The lot is a standard 25' x 75' old town lot Typical side yard setbacks of 3'
permit a maximum building width of 19'. The location of a platted, undeveloped street
right of way along the south property line requires a 5' street side setback(for the corner
lot) reducing the maximum building width to 19'. The special circumstance attached to
this property is the requirement of the 5' street- side yard (corner lot) setbacks for a
standard 25' wide lot Since a pedestrian staircase exists and no developed street is
currently anticipated to be constructed in the 11th Street right-of-way, the 5' corner lot
setback creates a special circumstance for this property that does not generally apply to
other properties in this district
c.
Granting the variance is essential to the enjoyment of a substantial
property right possessed by other property in the same district
Finding: The purpose is not to allow a greater building area or larger structure than is
currently allowed on any other 25' by 15' lot in the HR-1 district All other requirements
of the LMC must be met, including but not limited to setbacks, maximum heights,
parking, utilities, house size floor area ratio, and Historic District Design Guidelines.
Granting the variance to allow a standard 3' side yard setback along the south property
line allows the owners to construct a 19' wide house as opposed to a 17' wide house,
and to enjoy a substantial property right as is enjoyed by other property in the same
district. In the past, similar variances have been granted for properties similarly situated
adjacent to undeveloped, platted street right-of-ways. The following examples were
found in Staff files, including the 2 homes immediately to the east (downhill) along
platted 11th Street
605 Woodside Avenue
*205 Park Avenue
965 Norfolk Avenue
*499 Ontario Avenue
*1101 Empire Avenue
*1102 Empire Avenue

6/91
5/92
4/94
6/96
4/98
3/01

Reduction
Reduction
Reduction
Reduction
Reduction
Reduction

of front yard
of front yard
of front yard
of front yard
of front yard
of front yard

setback
setback
setback
setback
setback
setback

from 3' to 0'
from 10' to 3'
from 10' to 5'
from 10' to 3'
from 10' to 3'
from 10'to 3'

"Section 15-2.2-3(H) of the LMC was adopted in 2000, and allows corner lots to have a
street side setback of 5'. In the past similar variance requests were given relief from the
required front yard setback of 10'.
d.
The variance will not substantially affect the general plan and will not be
contrary to the public interest
Finding: Granting the variance will not substantially affect the general plan and will not
be contrary to the public interest because a house at a 3' setback will not obstruct the
use of the pedestrian staircase that exists within the 11th Street right-of-way. The
variance does not affect the placement of utilities or utilize City owned property for
private benefit. The variance allows greater flexibility in the building design.
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e.
The spirit of the zoning ordinance is observed and substantial justice done.
Finding: The purpose is not to allow a greater building area or larger structure than is
currently allowed on any other 25'x75' lot in the HR-1 district All other requirements of
the LMC HR-1 requirements must be met, including but not limited to setbacks,
maximum footprints, maximum heights, parking, utilities, house size floor area ratio, and
Historic District Design Guidelines. The spirit of the zoning ordinance is observed and
substantial justice is done in that 3' is an adequate side yard setback from the right-ofway given the use as a public stair.
Staff has gone through the above criteria for granting of a variance and finds that the
request meets these criteria. It is recommended that the Board conduct a public
hearing. Findings of Fact and Conclusions of Law have been provided for
consideration.
No opposition has been received related to this variance request. Chair Gezelius
opened the public hearing. There was no comment. Chair Gezelius closed the public
hearing.
Motion: Board member Sletten moved approval of the variance request of a reduction
from 5' to 3' in the street side setback at 1104 Lowell Avenue based on the Findings of
Fact, Conclusions of Law, and Conditions of Approval in the staff report. Gordon
Strachan seconded the motion.
Vote: The motion passed unanimously, 4-0 in favor.
Findings of Fact
1.
2.
3.
4.

All findings in the Analysis section are incorporated herein.
The property at 1104 Lowell Avenue is located in the HR-1 zoning district.
The property at is currently vacant.
The property at 1104 Lowell Avenue fronts Lowell Avenue and platted 11th Street.
Section 15-2.2-3(E) of the HR-1 regulations require a minimum of 10' front yard
setbacks from a City street. Section 15-2.2-3(H) of the Park City Land Management
allows a standard exception for corner lots and requires a 5' minimum street side
yard setback.
5. On non-corner lots the minimum side yard setback is 3' for a lot of this size
6. The HR-1 district requires a minimum 3' side yard setback for a single family house
on a standard 25' x 75' lot. The HR-1 Zone regulations permit a 19' wide building
pad on 25' x 75f lots.
7. Application of the required setbacks would result in a 17' wide building pad.
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8. Imposition of the standard corner lot setback (5') along Eleventh Street would
deprive the property owner of privileges available to others owning similar property
within the same zone.
9. The applicant has provided evidence that all of the conditions justifying a variance,
including that the hardship results from special conditions on the property and not
from conditions created by the applicant, have been met.
10. Other properties similarly situated have been granted such variances in the past,
namely 205 Park Avenue, 499 Ontario Avenue, and 1101 Empire Avenue.
11. Due to the steepness of the terrain, it is unlikely that the City will develop and pave
the platted 11th Street right-of-way in this location.
12. A Steep Slope Conditional Use Permit was approved by the Planning Commission
on August 9, 2006. The approval granted height exceptions to the 27' height limit.
Per the Criteria to be eligible for a height exception, no additional floor area was
provided through the exception.
Conclusions of Law
All conditions, as stated in Section 5.7c of the LMC, which allow the Board of
Adjustment to grant a variance, are found to exist on this property, as stated below:
1. Literal enforcement of the zoning ordinance would cause an unreasonable hardship
for the applicant that is not necessary to carry out the general purpose of the zoning
ordinance.
2. There are special circumstances attached to the property that do not generally apply
to other properties in the same district.
3. Granting the variance is essential to the enjoyment of a substantial property right
possessed by other property in the same district.
4. The variance will not substantially affect the general plan and will not be contrary to
the public interest.
5. The spirit of the zoning ordinance is observed and substantial justice done.
Conditions of Approval
1. This approval is for 1104 Lowell Avenue only if it remains a 25' x 75' lot. Any
change in site plan or general lot configuration will render this approval null and
void.
2. No construction staging or disturbance shall be permitted in the 11 th Street right-ofway.
3. Existing vegetation within the 11 th Street right-of-way shall be undisturbed and
preserved, unless prior approval is given by the Planning, Building, and Engineering
Departments as part of the building permit.
4. No work shall be done in the 11 th Street right-of-way unless a permit is first obtained
from the City Engineer.
5. Design of the proposed house requires determination of compliance with the Historic
District Design Guidelines.
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6. Design of the proposed house shall take into consideration and minimize snow
shedding onto City property to the greatest extent possible. A snow shedding
easement on the 11 th Street right-of-way may be required by the City prior to
issuance of any building permits for construction on this lot.
7. This approval shall expire one year from the date of the Board of Adjustment
approval (August 22, 2007), unless a building permit has been issued for this
property.
1243 Empire Avenue-Appeal of the Planning Commission's June 14, 2006, action
upholding the Planning Director's determination of building height compliance for a
triplex structure
Planning Director Patrick Putt explained that this matter is an appeal of the Planning
Commission's June 14, 2006 action upholding the Planning Director's (Mr. Putt)
determination of building height compliance for a triplex structure under construction in
the RC (Recreation Commercial) at 1243 Empire Avenue. It is not whether the
Planning Director erred in applying the Land Management Code relating to building
height. Triplexes are an allowed use in the RC zone, so no adjacent property owner or
Planning Commission notice is required according to the Land Management Code.
Construction on the project began shortly after the full permit was issued in July, 2005.
On January 19, 2006, Bret Fox, a neighboring property owner, mailed a "Notice of
Appeal" regarding the triplex project; however it was not filed in a timely manner.
Further, it was incomplete because it did not meet the appeal submittal requirements
(10 days from final action) set forth in the Land Management Code Section 15-1-18(F):
Appeals and Reconsideration Process—Form of Appeals. Staff informed Mr. Fox that
the appeal was not timely, but offered to meet and review how staff determined height
compliance on the project as a courtesy.
On March 2, 2006, Planning Director Putt and Ron Ivie, Chief Building Official met with
Mr. Fox to review the construction plans and discuss the approved building height.
After the meeting, the Mr. Fox requested a letter confirming the staff's position. On April
5, 2006, the Planning Director issued a letter to Mr. Fox's attorney that the Planning
Department has no jurisdiction over his notice of appeal given the fact that the Final
Action on the matter took place on July 14, 2005 and the Land Management Code
specified 10-day appeal period had lapsed.
On May 11, 2006, Mr. Fox's attorney sent the $100 appeal fee completing the required
appeal submittal requirements and requested the matter be heard by the Planning
Commission. The appeal fee was received 36 days after the issuance of the Planning
Director's April 5 letter.
The Planning Commission conducted a formal review of the appeal at their June 14
meeting. The Land Management Code, Section 15-1-18 (E) allows for appeals of Staff
actions that are filed in a proper manner within 10-days of a Final Action. Since the
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subject appeal did not comply with this standard, the Planning Commission ruled that
there is no jurisdiction for this appeal. The Commission's findings of fact and
conclusions of law are listed below.
Findings of Fact -1243 Empire Avenue - Appeal, June 14, 2006
1. The subject property is located at 1243 Empire Avenue within the Recreation
Commercial (RC) Zone.
2. A building permit application for a triplex structure on the property was received by the
City on May 6, 2005.
3. Triplex structures are allowed uses in the RC zone
4. A building permit was issued by the City for construction of triplex structure on July 14,
2005. Construction commenced thereafter. The building footings were inspected on
September 13, 2005.
5. The City was contacted by neighboring property owners. A professional engineering
firm was hired to conduct a peer review of geotechnical and drainage aspects of the
project.
6. Land Management Code Section 15-1 -18 requires appeal of Staff decisions within 10
days of Final Action.
7. Final Action regarding building height compliance is taken by issuance of a building
permit.
8. The appellant filed an incomplete appeal on January 19, 2006.
9. The appeal submittal was completed on May 11, 2006.
Conclusions of Law - 1243 Empire Avenue - Appeal, June 14, 2006
1. The Planning Commission lacks jurisdiction over the appeal for failure to timely file the
appeal.
The Planning Commission's action was appealed by the appellant subject to Land
Management Code, Section 15-1-18.C: Appeals and Reconsiderations which establishes
Board of Adjustment review of Planning Commission final actions.
Staff recommends that the Board of Adjustment uphold the Planning Commission's
June 14, 2006, action and dismiss this appeal for lack of jurisdiction and failure to meet
the standards of Land Management Code, Section 15-1-18(E): Appeals and
Reconsideration Process relating to the timing for filing an appeal.
Chair Gezelius asked for a legal opinion as to what decisions could be made by the
Board of Adjustment. Polly Samuels-McLean, Assistant City Attorney, explained this
was a simple, jurisdictional issue. The issue is not whether the original decision about
the building height was incorrect, but whether the Planning Commission made a
mistake in finding that they did not have jurisdiction because of the untimely filing of the
appeal documents and fee. Ms. Gezelius clarified that if the Board finds for the
applicant, the matter would be remanded back to the Planning Commission for their
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review. If the Board of Adjustment denies the appeal, the matter would be dismissed
and the next level of review would be in District Court.
Blake Miller, attorney for Bret Fox, addressed the Board. Mr. Fox owns property two
doors away from 1243 Empire Avenue. Mr. Miller stated he thinks there is a merit issue
as well as a jurisdictional issue. He acknowledged that an appeal was not filed within
the 10-day appeal period.
Express provisions of the Land Management Code state that building permits not
issued according to the LMC are not accorded final status. 15.1.9 provides that a
building permit can only be issued if a proposed structure meets certain criteria.
Building height is one of the specified criteria. If a permit is issued for a structure that
does not meet those requirements and no prior variance has been attained from the
Board of Adjustment with notice to property owners within 300', the permit is not valid,
nor can the issuance of a building permit be considered to be a final action.
Mr. Miller contended that the Board of Adjustment was the only City entity that could
grant a variance. He continued that the appeal with respect to the construction at 1243
Empire Avenue should have been heard by the Board of Adjustment prior to the
issuance of a building permit.
Mr. Fox submitted his written appeal as soon as he was aware of the height issue. The
appeal was accepted. Subsequently, the Planning Staff told the appellant an appeal
fee was required. A late filing fee is not jurisdictional. Mr. Miller said he was willing to
present case law he felt would support his case if the Board of Adjustment was
interested in hearing it.
Mr. Fox stated as soon as he knew the structures were above the height requirement,
he contacted City Hall to ask how he would voice his objection. The information he was
given did not mention a filing fee.
Chair Gezelius called for public comment. Eric Lee, counsel for Legacy Development
introduced Jeff Warbelow, representative for the developer, and Steve Bremmer,
architect. They were available to answer any questions the Board might have. Mr. Lee
concurred with Staff's conclusions that this is a jurisdictional issue. It is the final action,
not the validity of the final action that triggers the start of the 10-day appeal period. Mr.
Lee stated there is no precedent in traditional or administrative law where the outcome
of the appeal; that is, the ruling on the validity of the underlying action determines the
timeliness of the appeal. A developer should have the right to proceed with
construction after an appeal period has lapsed.
This board is not empowered to amend the LMC, but is charged with interpretation. Mr.
Lee felt that Staff's interpretation was correct and had been all along.
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Mr. Miller clarified they felt the appeal period should be ten days from notice or when
Mr. Fox became aware of the intent to build a structure.
Motion: Board member Mark Sietten moved to uphold the June 14 determination of the
Planning Commission to dismiss the appeal for lack of jurisdiction and failure to meet
the conditions outlined in the LMC relative to the appeal process. Mr. Strauchan
seconded the motion.
Vote: The motion carried, 4-0 in favor.
Findings of Fact:
1. The subject property is located at 1243 Empire Avenue within the Recreation
Commercial (RC) Zone.
2. A building permit application for a triplex structure on the property was received by
the City on May 6, 2005.
3. Triplex structures are allowed uses in the RC Zone.
4. The Land Management Code does not require notification of neighboring property
owners for construction of allowed uses.
5. A building permit was issued by the City for construction of triplex structure on July
14, 2005. Construction commenced thereafter. The building footings were
inspected on September 13, 2005.
6. The City was contacted by neighboring property owners on or about July 12, 2005
regarding the subject building plans concerning issues relating to the project plans.
7. The aforementioned neighbors hired Bingham Engineering to peer review the
subject building plans for compliance with engineering standards relating to
excavation/site grading and drainage. The building plans were found by Bingham
Engineering to be in conformance with the requisite engineering requirements.
8. Land Management Code Section 15-1-18 requires appeal of staff decisions within
10 days of Final Action.
9. Final Action regarding building height compliance is taken by issuance of a building
permit.
10. The appellant filed an incomplete appeal on January 19, 2006. The January 19,
2006 submittal did not meet the appeal submittal requirements set forth in the Land
Management Code Section 15-1-18(F): Appeals and Reconsideration ProcessForm of Appeals, due to, but not limited to, the lack of the required filing fee.
11. The Planning Director issued a letter to the appellant on April 5, 2006 setting forth
his determination that the Planning Department has no jurisdiction over the January
19, 2006 notice of appeal given the fact that the Final Action on the matter took
place on July 14, 2005 and the Land Management Code specified 10-day appeal
period has lapsed.
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12. The appellant's appeal to the Planning Commission was filed and deemed
complete on May 11, 2006, 36 days after the Planning Director's issuance of the
April 5, 2006 determination letter.
13. The Planning Commission reviewed this matter on June 14, 2006 and determined
that the subject appeal did not comply with this standard. Due to this fact, the
Planning Commission ruled that there is no jurisdiction for this appeal.
Conclusion of Law:
14. The Planning Commission lacks jurisdiction over the appeal for failure to timely file
the appeal.
Order:
15. The appeal is dismissed with prejudice.
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REPORTER'S CERTIFICATE
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COUNTY OF SALT LAKE
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I, ReNae Rezac, Analyst I in the Planning Department for the Park City
Municipal Corporation, do hereby certify:
That said transcription was taken from micro cassette recording of the
August 22, 2006 Board of Adjustment meeting, and was thereafter transcribed and that a
true and correct transcription of said testimony is set forth in the preceding pages;
I further certify that I am not kin or otherwise associated with any of the
parties to said cause of action and that I am not interested in the outcome thereof.
Vtue*e#A
WITNESS MY HAND AND OFFICIAL NOTARY SEAL this t ^ d a y of
February, 2007.

f^yi&ajy(c<Af*~
ReNae Rezac, Analyst I
Planning Department
Park City Municipal Corporation

Notary Public

NOTARY PUBLIC
JENNIFER BYRD
445 Marsac Ave
Park City UT 84060
COMMISSION EXPIRES

2-08-09
STATE OF UTAH

ADDENDUM "C"

R^KOTY
1884
Building • Engineering * Planning

April 5, 2006

Blake D. Miller
MILLER GUYMON, P.C.
165 Regent Street
Salt Lake City Utah 84) 11
R£: Fox Notice of Appeal dated 1/19/06
Dear Mr. Miller:
As I previously attempted to explain to Mr. Fox, the Department has no junsdiction over
his "Notice of Appeal." The Final Action on this marler was issuance of the Building
Permit No. BOS-10308 on July 14, 2005.
I made no commitment at our March 2, 2006 mecling ro respond any further. In fact, ]
thought your diem understood the Department's rationale after the meeting.
If you u-ish to have this matter heard by the Planning Commission, please submit the
appeal fee of S100 or request a waiver. However, pleased be advised that I would
recommend dismissal of the appeal based on lack of jurisdiction;timing.
Please call me at (435) 615-5062 or City Aliorney Mark Harrington at (435) 615-5029 if
you have any questions.
Sincerely,

J rr~
Patrick J. Pu:i
Planning Director

cc: Mark Harrington, City Aliurney
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